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Choice of Business Entity.
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A Corporation. Not recommended unless you have an established business and a compelling need
to control personal risk and liability. Operating a corporation is "high maintenance" and many
who do so fail to properly comply with legal requirements.

B. Limited Liability Company, A good choice if the nature of your writing business exposes you to

legal risk and liability. Operating as a LLC is relatively easy, but does have certain legal

formalities that must be carefully followed in order to preserve the advantages of being a LLC.

C. Partnership. Similar to a sole proprietorship, but with one or more partners. Many people
choose to operate as a
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instead of as a/'(3rfA7er5'/n^.
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D. Sole Proprietorship. Operating as a sole proprietor is incredibly easy and has mimmal legal
requirements. It is an ideal entity for a writing business start-up.
Business Name. Address, and Logo.

.

A. Business Name. A self-employed author typically uses their name as their business name, belt-

publishing is commonly done under a business name that has meaning for the owner.
B. Address. Writing and self-publishing can easily be done from home. Unless you have the money
and the desire, there is no reason requiring an office outside the home. It will be necessary to
have a street address, even if a P.O. Box is used and even ifthe business operates on the Mtmei

(for banking,tax issues, and various legal issues). A home address works very well tor all
necessary purposes.

.

C. Logo. A logo is a trademark. One can be used with your business name(even if your business

name is your actual name), and a logo is recommended for use with all self-published works A
logo is actually a trademark and gives you a brand to mark something as your own especially it
you are writing blogs, are on social media, have a website, or are otherwise publicly involved in
the crowded marketplace of writing and publishing. Trademarks can be registered with either
the state or with the U.S. Trademark and Patent Office. Or, you can use an unregistered mark.

Contracts.

A. A contract is an agreement enforceable at law that can be either oral or written.

B. A voluntary agreement where the parties agree to exchange value for their mutual benefit.
C. Any agreement can be the subject of a contract as long as the agreement is legal.
D. Key legal issues: identity of each party; purpose ofthe contract; describe the value each party is
exchanging with the other party; know what each party has agreed to do in the performance of
the contract; each party must actually perform their part ofthe contract.
E. A failure to perform the contract as agreed is a breach.
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F. A breach of contract is not usually the intentional act of an evil party. It is instead most likely
the result ofa misunderstanding, a mistake, or an actual inability to continue performing the
contract. A breach can usually be worked out by the parties without needing to involve lawyers
and lawsuits.

G. If a case does go to court, however,the judge will only be interested in determining what the
agreement is between the parties and then enforcing that agreement. A judge does not usually
change any part ofthe contract.

H. When deciding whether to enter into an agreement (contract), understand exactly what you
want, understand what the other party expects, be certain you can actually do everything you
will be agreeing to do, ask questions ofthe other party before you make the agreement about
anything you do not understand or are unsure of, remember that everything is negotiable
(although not everyone will agree to negotiate everything), and especially remember that
contracts mean what they say and are taken very seriously. You cannot simply change or walk
away from a contract because it is no longer working out for you.
Contract Interpretation.

A. The basic rule is that ordinary language has its ordinary meaning. In most contracts(maybe in
all contracts), the vast majority ofthe language used is ordinary language.
B. The second rule is that technical or trade terms always have their technical or trade meaning.

Technical language includes terms, phrases, initials, references, codes, and other things that are
imique to the industry and that are used in the industry. There is no defense for not
understanding technical terms.

C. Another rule ofinterpretation is that the purpose of a contract will set the perspective from
which it is to be analyzed. For example, a publishing contract will be analyzed differently than a
contract to lease office space, and, they will each have different technical terms.

D. The single biggest problem in successful interpretation ofa contract is vague or unclear
language. A word or a phrase may at first seem to be clear in its meaning, but in a fhistratingly
number oftimes, it really is not that clear. This is why contracts tend to "over describe
something, to use redundant language, and even to sometimes state things like this wll
happen, which means that other thing and this additional thing will not happen, all just to try to
mice sure that clear communication is occurring.
Writing a Contract.

A. To write a good, enforceable, contract, include the following information:
• Name and address of each party.
• Purpose of the contract.

• Describe the goods/services being sold/purchased.
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• Describe the sales/purchase price and method or terms of payment of the price.
• Describe when specific events will occur during the performance ofthe contract.
• Describe where specific events will occur during the performance of the contract.
• Describe the required standards for quality of goods/services.
• Sign the contract.

B. Other terms commonly included in writing/publishing contracts include: warranting that you are

the author of your work; grant of rights, including any limitations; defining the relationship
language; responsibility for obtaining permissions and licenses; submission of work, review of
work, and acceptance of work processes; a termination clause; indemmfication; confidentiality
or trade secret language; complete agreement language; and, choice of law.

C. Write carefully and edit carefUlly. Be sure everything important to you is included and that you
can do everything you are agreeing to do. Make sure the deal is worth it all.
D. When reviewing a contract prepared and offered by someone else, review it as if you were
writing the contract.

A. Copyrightprotects the tangible expression ofan idea. Title 17 ofthe United States Code
contains the law of copyright. An idea is a "tangible expression" when it has been fixed into a
tangible form,such as a book, article, poem, musical work, artwork, photography, movie, etc. In
copyright law the tangible expression ofan idea is called a "work." The creator ofa work is
called the "author."

B. It is not necessary to register a work with the U.S. Copyright Office in order for the work to be
protected. When submitting a work to a publisher for consideration, it is not necessary to first
register the copyright in the work. Copyright registration does not give additional protection,
but it does create a legal presumption that the person claimed as the author on the registration
form is actually the work's author. This can be a powerful piece of evidence, which is why
works introduced into the stream ofcommerce are usually registered with the Copyright Office.
C. Author's "bundle ofexclusive rights"under copyright law:(a)reproduce the work in any
manner;(b)prepare derivative works(including arrangements and new versions ofthe work)
that are based on the work;(c) distribute copies ofthe work by selling, leasing, or by any other
means;(d) perform the work in public;(e) display the work in public. These rights are the
subject ofthe "grant of rights" language in a writing/publishing contract and oflicenses.

D. Limitations ofauthor's rights under copyright law:(a)Fair Use Doctrine, which allows others
to use portions ofthe work for criticism, comment, news, teaching, scholarship, and research;
(b)First Sale Doctrine, which gives the purchaser ofthe work the right to distribute or dispose
of his or her copy ofthe work; and,(c)the right of libraries and archives to reproduce the work
for use within the library or archive.
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E. - Conveying an author's rights in a work under copyright law.(a)"grant of rights," which is the
granting of some or all of the author's rights in the work to anpther (such as a publisher)
through a written contract;(b)"license," which is giving permission to another to use the work
in a particular manner, as described in a written contract;(c)"work for hire," which is a written
agreement where the author of the work is specifically hired or commissioned to create the
work, and which gives 100% of all authorship and author's rights to the person who
commissions the work (although the parties can agree in their contract to reserve some or all
rights to the actual author);(d)"employer-employeitrelationship," which is a type of work for
hire and which exists whenever the author is an employee of the person for whom the work is

created, the employer has 100% of all authorship and author's ri^ts(although the employer
and employee can agree in a written contract to reserve some or all rights to the employee).
F. Infringement. CopjTight infringement occurs when a work is used without the express, written
permission ofthe author in any manner that violates the author's rights in the work.
G. Copyright Notice and Duration ofCopyright. Works that have been registered with the U.S.
Copyright Office should include a copyright notice, which consists of the word "copyright" or
the symbol ©,the year of registration, and the owner ofthe copyright. Additional language can
be added, but is not necessary ("all rights reserved,""do not use without permission,"). A work
that is not registered can still contain a copyright notice. The duration ofthe copyright in a work
created on or after January 1,1977 is the life of the author plus 75 years. When a copyright
expires the work falls into the "Public Domain" and is no longer protected by copyright law. A
work in the public domain can be used freely by anyone for any purpose.

These materials were prepared by Kevin B. Johnson, Attomey at Law.
If you have any questions, please contact me at: kbjlaw@gmail.com
September 10, 2016

